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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
DAVID MATTHEW MASNER,
Defendant-Appellant.

NO. 43788
Ada County Case No.
CR-2011-9243

RESPONDENT'S BRIEF

Issue
Has Masner failed to establish that the district court abused its discretion by
denying his motion to terminate or modify his probation?

Masner Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Masner pled guilty to felony DUI (two or more prior DUI convictions within 10
years) and to carrying a concealed weapon while under the influence of alcohol and the
district court imposed a unified sentence of 10 years, with three years fixed, and
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retained jurisdiction. 1 (R., pp.43-48.) On February 1, 2012, following the period of
retained jurisdiction, the district court suspended Masner’s sentence and placed him on
supervised probation for 10 years. (R., pp.56-62.)
In May 2014, Masner filed a motion to convert his probation to unsupervised
probation. (R., pp.70-71.) At a hearing on the motion, the district court noted that,
although no reports of violation had been filed, there were “a number of problems with
defendant failing to show up.” (R., p.124.) The court also advised that, “[g]iven the
severity of the crime,” it did not “think it’s appropriate to remove him from supervision at
this time.” (R., p.124.) Masner subsequently withdrew his motion. (R., pp.124-29.)
Approximately eight months later, Masner filed a second motion to convert his
probation to unsupervised probation and also requested that his drug/alcohol testing
requirement be removed. (R., pp.134-35, 140.) In support of his motion, he submitted
a letter from the Center for Behavioral Health, indicating Masner is a patient at the clinic,
where he attends treatment and “submits to random urinalysis samples.” (R., p.140;
PSI, p.168. 2) The district court denied the motion on March 25, 2015, noting the serious
and repeated nature of Masner’s DUI offending and concluding that “[t]aking him off
supervision at this point is premature.” (R., p.140.)
Less than eight months later, in November 2015, Masner filed a third motion,
requesting that the district court terminate his probation or “convert his probation to
unsupervised or eliminate the drug court urinalysis requirement.” (R., pp.143-44.) After
1

The district court imposed a concurrent 90-day jail sentence, with credit for 89 days
served, for carrying a concealed weapon while under the influence of alcohol. (R.,
pp.43-48.)
2
PSI page numbers correspond with the page numbers of the electronic file “Masner
43788 psi.pdf.”
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hearing argument on Masner’s motion, the district court denied the motion. (R., pp.14849.) Masner filed a notice of appeal timely only from the district court’s order denying
Masner’s motion to terminate or modify probation. (R., pp.150-52.)
Masner asserts that the district court abused its discretion by denying his motion
to terminate or modify his probation because he wishes to attend a “gunsmithing
academy” in Arizona, his parents are supportive, there were no “direct victims” of his
crime, probation causes him “a great deal of anxiety,” and urinalysis testing is a
“financial burden,” “redundant,” and also causes him anxiety. (Appellant’s brief, pp.3-6.)
Masner has failed to establish an abuse of discretion.
A trial court is authorized to make probation subject to “such terms and
conditions as it deems necessary and expedient.” I.C. § 19-2601(2). “The goal of
probation is to foster the defendant's rehabilitation while protecting public safety.” State
v. Wardle, 137 Idaho 808, 810, 53 P.3d 1227, 1229 (Ct. App. 2002) (citations omitted).
Although trial courts have broad discretion in the imposition of restrictive terms, the
conditions of probation must be reasonably related to the rehabilitative and public safety
goals of probation. Id. Whether the terms and conditions of a defendant's probation are
reasonably related to the goals of probation is a legal question over which the appellate
court exercises free review. State v. Jones, 123 Idaho 315, 318, 847 P.2d 1176, 1179
(Ct. App.1993).
Masner claims that the conditions of probation that he be supervised and submit
to urinalysis testing “are not reasonably related to the purpose of rehabilitation.”
(Appellant’s brief, p.3.) However, the purpose of probation is not simply rehabilitation;
probation supervision is also necessary to ensure public safety, which is particularly
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important in cases – such as this – where the offender has a history of repeatedly
endangering the public by committing DUI’s. (PSI, pp.4-5, 14, 75-77.) Furthermore, it
appears from the record that Masner is more successful in maintaining his sobriety –
and thus making rehabilitative progress – when he is strictly supervised. (PSI, pp.3-7,
13-14, 83, 175-77; R., pp.72-121.) It is also noteworthy that, at the time that Masner
committed the instant offense, he was unsupervised and was attending treatment that
included urinalysis testing at the Center for Behavioral Health, which was clearly not
adequate supervision to prevent him from again driving dangerously while under the
influence of alcohol. (PSI, pp.2, 4; R., p.10.)
At the hearing on Masner’s motion to terminate or modify his probation, the state
argued that continued supervised probation with urinalysis testing was promoting
Masner’s rehabilitation and was also necessary to ensure community protection. (Tr.,
p.9, L.10 – p.11, L.18 (Appendix A).) The district court subsequently articulated its
reasons for denying Masner’s motion. (Tr., p.21, L.3 – p.23, L.1 (Appendix B).) The
state submits that Masner has failed to establish an abuse of discretion, for reasons
more fully set forth in the attached excerpts of the motion hearing transcript, which the
state adopts as its argument on appeal. (Appendices A and B.)
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Conclusion
The state respectfully requests this Court to affirm the district court’s order
denying Masner’s motion to terminate or modify his probation.

DATED this 25th day of April, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 25th day of April, 2016, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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effort and I know ho struggles with the Issues he
faces. But with the help he has and his desire to
succeed, I think he's makJng It and I'd ask you to
grant the motion. Thank you.
THE COURT: Thank you. I'm going to give
you the last word, Mr. Masner. I'll hear from
Mr. Wittwer first.
MR. WITIWER: Your Honor, my voice Is on Its
fast leg today, so I'll try to get through this.
In short, Your Honor, I oppose the
motion. Basically the same motion was brought
before Judge C.Opsey back In March. At that time
we opposed as well. The Court reviewed the
defendant's extensive crlmlnal history. She also
reviewed the very serious facts of this case
wherein the defendant 'IJBS driving under the
Influence. He was In possession of a loaded
revolver. He had a BAC level of .273, .268. So
extremely, extremely high.
This was a dangerous case In short. As
noted, he has a vory long history. He has a prior
felony DUI and that was the reason he was In
mental health court. And he successfully had that
reduced. Between the period of 1995 through 2011,
and, I mean, up to this cose, Your Honor, he hod
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Judge Copsey was allowing -- allowed him to stay
in the community In the first place. And It Is a
community protection Issue. This Court can be
very much more assured that he Is maintaining his
sobriety and that If he Isn't, It wlll be caught
quickly.
That being said, it looks like he's
been pretty successful on the UAs. But I do think
It Is a matter of community protection that he
stay on probatbn and that Is one of the factors
that allows him to stay In the oommunlty.
So by and large I think that supervised
probation has been good for hm. He's not
completed even half of his probationary period
yet. So I'd just ask the Court to not modfy the
probation, not convert It to unsupervised and
require that he co,-lnue wllh the ETG/ETS testing
and UA testing. Thank you.
THE COURT: Thank you. Mr. Masner, what
would you like to tell me?
THE DEFENDANT: I would llke to tell you
that paints a very distorted picture of myself and
my past. Never have I committed a crime that has
Injured anyone. There's never been a vletlm In
anything I've ever done. The things he brought up
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-- his criminal history Is just littered with
charges relating to drugs, theft, R & 0. He had
several DUls, disturbing the peace, open
container. Then ha had the febny DUI. He had that got him In mental health court In this case.
He obviously did a rider. He's done
pretty well on probation, as Mr. Fulstlng has
noted. He hasn't had a probrilon violation.
There was a missed UA In September 2012.
As I think Mr. Fulsting alluded to, If
he didn't say It expflcltly, Mr. Masner has been
on methadone. I da,'t know what tho current state
of that Is, but as far as I know that hasn't
changed. He's on the methadone treatment.
He hasn't quite completed -- since
being released from the rider, he has completed
four years out of the ten-year probation that
Judge Copsey had imposed and so he's not even
halfway through that orglnal term of probation.
I feel that he oould very likely
benefit from the oversight of supervised
probation. For someone Ike him with his history
of alcohol abuse, his DUls, the very serious DUls
he had In this case, frankly, the UAs he's
undergoing, I think Is one of the reasons why
12
were things that happened over 20 years ago. He
talked about my horrible DUls. My first two OU ls
were - Judge Watkins wouldn't even accept them
because the first one had no drugs or alcohol.
The second one rad only half the legal llmlt of
alcohol. The third one had no ak:ohot, but he
wouldn't-you see, on myflrst one they arrested
me. They thought I had dona a hit and run. They
go back and they find the note and they had
already arrested me. And I heard them talking,
well, I've already arrested him, what are we going
todo.
They bring me out of the car, have me
walk the line and want ·- let's bring him for a
DUI. I blew all zeros. I produce a UA Nothing.
They kept me for the weekend with no evidence.
Sent that off for a test. It cost $500. It came
back as my psych mads. That's what they pressed
the DUI tor.
And the second one It had less - like
I said, fess; It was .04. That was back when It
was .01. And Judge Watkins would not accept this.
My public defender simply talked me
Into doing this. Dave Slmonaltls was his name.
He just wouldn~ -- he Just would not - he Just

Kim Madsen, OMclal Court Reporter, Boise, ldahO
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THE DEFENDANT: Okay. I don't want to Ulko
up any more of your time.
THE COURT: But It seems like you're
repeating a lot of the things that you've told me
throughout and honestly I'm not sure If your
discourse Is really helping your cause at this
point
And I do remember you from mental
health court, and, as I recall, you did very well
In mental health coun. You flourished In an
environment where there was a lot of strucrure.
It seems to me also after that period
of time after that structure dissipated, then you
didn't do so well. And the offense for which you
are on probation now Is pretty scary. Your
statement that you don't see that there are any
victims In any of your offenses concems me about
where your Insight Is even as of today because If
you're driving around at .27 wlth a loaded gun In
the car, you've got a lot of potential victims.
And you haven't -- okay. I gave you
almost 15 minutes, Mr. Masner. I'm going to take
this time now.
I'm concerned about that the Insight.
And honestly I don't want you Around guns. I
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Jail.

2

Mr. Vogt, If you want to the -Mr. Wittwer, prepare the appropriate order.
MR. WITIWER: Certainly.
THE COURT: Thank you.
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don't want you smithing guns. I don't want you
testing guns. I don't want you shooting guns or
possessing guns. I don't have any confidence In
your ability to Judiciously handle them at this
point
I do think that you have done really
well on probation. I understand that that Is a
burden to you, that it's expensive and that It's a
pain In the neck. But I also see that having that
level of oversight has kept you out of trouble.
You need a lot of hands and arms around you to
stay out of Jail and those have been there.
And my sense, frankly, Mr. Masner, Is
If I take those hands and arms away, you're llkely
to get In trouble again. And contrary to what you
told me, I think that there are victims.
I appreciate, again, that this - I
don't have any particular problem wlth you
pleading an Interstate transfer, but I wouldn't
approve one for the purpose of you attending
gunsmlthlng school.
Long story short. I'm going to deny
your motion to be relleved of ETG testing and your
other terms ot probation simply because I think
thn11A Mndltlom; 1:irA whAt ArA kAAplng you out of
24

BEf QBigB'~ QEBI1f1QAis
I, KIM I. MADSEN, Offlclal Court
Reporter, County of Ada, State of Idaho, hereby
certify:
That I am the reporter who took the
proceedings had in the above-entitled action In
machine shorthand end thereafter the same was
reduced Into typewriting under my direct
supervision; and
That the foregoing transcript contains
a full, true, and accurate record of the
proceedings had In U)e above and foregoing cause,
which was heard at Boise, Idaho.

IN ~J,NESS

?"¥ave

my hand thls._l_day of_
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Kltv1 ,. MADSEN, Official Court Reporter
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CSRNo.428
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Klm Hodscn, ome101 court Reporter, Boise, lduho
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